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FI NAL ORDER

Pursuant to notice, this matter was heard before the
Di vision of Adm nistrative Hearings, by its duly designated
Adm ni strative Law Judge, D ane C eavinger, on February 3, 1998,
in Tal | ahassee, Florida.

APPEARANCES

For Petitioner: WIIliamD. Brinton, Esquire
Hilliard Allen, Brinton and Simmons, P.A
Suite 3200
One | ndependent Drive
Jacksonville, Florida 32202-5026

For Petitioner: Linda C. Ingham Esquire
Jonson Mar ks, Gray, Conroy and G bbs
Post O fice Box 447
Jacksonville, Florida 32201

For Petitioners: Gerald S. Livingston, Esquire
FOAA, et al. Gerald S. Livingston, P.A
Post Office Box 2151
Ol ando, Florida 32802

For Respondent: Paul Sexton, Esquire
Depart ment of Transportation
Mail Station 58
Haydon Burns Buil di ng
605 Suwannee Street
Tal | ahassee, Florida 32399-0458

STATEMENT OF THE | SSUE

Whet her Petitioners, Jonson and Hilliard, have standing to
chal | enge portions of the proposed anendnent to Chapter 14-10,
Florida Adm ni strative Code.

PRELI M NARY STATEMENT

On March 6, 1997, Petitioners, WIlliam C. Jonson and

Marion B. Hilliard filed separate Petitions chall enging portions



of the proposed anendnent of Chapter 14-10, Florida

Adm nistrative Code. The two Petitions were essentially the sane
and were assigned Case Nos. 97-0972RP and 97-0971RP
respectively. On March 27, 1997, Petitioners, Florida

Associ ation of Qutdoor Advertising; Eller Media Conpany;

3M Nati onal Advertising Conpany; AK Media/Florida, Universal
Qut door Advertising; and Witeco Qutdoor Advertising (FOAA et
al.), filed a Petition challenging portions of the proposed
anmendnent of Chapter 14-10, Florida Adm nistrative Code. The
case was assigned Case No. 97-1504RP. All three cases were
consol idated for purposes of hearing. By agreenent of the
parties all three cases were abated pending further rul emaking

proceedi ngs by the Departnent.

Prior to hearing, the issues raised in the Petition filed by

FOAA, et al., were made noot by changes to the proposed rule
amendnment. At the beginning of the hearing, FOAA, et al., asked
to Intervene in the Hlliard and Jonson portion of the case.
Intervention was granted. Additionally, portions of the Hilliard

and Jonson Petitions were resolved by changes in the proposed
rul e anmendnment. However, challenges to proposed rules 14-004(2)
and 14-10.007(1)(d), Florida Adm nistrative Code, renain
unr esol ved.

At the hearing, Petitioner Hilliard and Jonson testified in
their own behalf on the issue of standing. None of the parties

of fered any exhibits into evidence, but did submt a Prehearing



Stipulation and a Joint Stipulation containing agreenent on
several facts.

After the hearing, Petitioners and Respondent filed Proposed
Final Orders on February 13, 1998, and February 18, 1998.

FI NDI NGS OF FACT

1. On February 14, 1997, the Departnent published a Notice
of Rul emaking to anmend Chapter 14-10, Florida Adm nistrative
Code, in the Florida Adm nistrative Wekly.

2. After public hearings and coment, the Departnent on
July 3, 1997, January 16, 1998, and January 23, 1998, published a
Noti ce of Changes to the proposed anendnent of Chapter 14-10,

Fl orida Adm nistrative Code, in the Florida Adm nistrative
Weekl y.

3. As aresult of the Notice of Changes to the proposed
amendnent of Chapter 14-10, Florida Adm nistrative Code, the only
remai ning issues in this hearing concerned the validity of
proposed rule 14-10.004(2) and 14-10.007(1)(d). The proposed
amendnents involve the validity of the Departnent’s approval of
signs with automatic changeabl e facings which neet certain
criteria for nmessage changes and the validity of the Departnent’s
met hod for determ ning when a nonconformng sign is destroyed and
may not be repaired or reerected. The proposed rules state:

14-10.004(2) A permt shall be granted for
an automati c changeabl e faci ng provi ded:

(a) the static display tinme for each nessage
is a mninmm of six seconds,



(b) the tinme to conpletely change from one
nmessage to the next is a nmaxi mum of two
seconds,

(c) the change of nessage occurs
si mul taneously for the entire sign face, and

(d) the application neets all other
permtting requirenents. Any such signs
shall contain a default design that wll
freeze the sign in one position if a

mal functi on occurs.

14-10.007(1)(d) A nonconform ng sign which
is destroyed may not be reerected.

“Destroyed” is defined as when nore than 50%
of the upright supports of a sign structure
are physically damaged such that nornal

repair practices of the industry would cal
for, in the case of wooden sign structures,
repl acenent of the broken supports and, in
the case of a netal sign structure,

repl acenent of at |east 25% of the length
above ground of each broken, bent or tw sted
support. However, in the event that such
damage occurs, a sign wll not be considered
destroyed if the sign owner shows that
replacenent materials costs to reerect the
sign woul d not exceed 50% of the value of the
structural materials in the sign, imediately
prior to destruction. The follow ng shall be
applicable in determ ni ng whether the
replacenent materials costs to reerect the
sign exceed 50% of the value of the
structural material:

1. Structural materials shall not include
the sign face, any skirt, any electrical
service, electrical lighting or other non-
structural itenms. Structural materials shal
i ncl ude any support brackets for the face,
any catwal k, and any supporting braces or
menbers of the sign structure.

2. The value of the structural materials in
the sign inmmediately prior to destruction
shal | be based on the cost of all structural
materials contained in the sign as it was
configured just prior to danmage, and the cost
of such materials shall be based on nornal



mar ket cost as if purchased new on or about
the date of destruction, wthout regard to
any | abor costs or special market conditions.

3. The materials to be included in the
replacenent materials costs to reerect the
sign shall be all materials that woul d be
used to return the sign to its configuration
i mredi ately prior to destruction and shal

not include any material that is repaired on-
site, but shall include any material obtained
froma source other than the sign itself,

whet her used, recycled or repaired. The
repairs to the sign shall be with |ike

mat eri al s and shall be those reasonably
necessary to permanently repair the signin a
manner normal ly acconplished by the industry
in that area. The cost of such materials
shall be as described in paragraph (2)(c)?2.

4. The Department’s rul emaking authority is provided by
Sections 334.044(2), 479.02 (2) and (7), Florida Statutes.
Chapter 479, Florida Statutes, federal |aw and federal
regul ations define the regulatory jurisdiction of the Departnent.
Sections 479.01(1)and (14) define automatic changeabl e faci ngs
and nonconform ng signs, respectively. Sections 479.01(1) and
(14) state:

(1) *“Automatic changeabl e facing” neans a
faci ng which through a nechanical systemis
capabl e of delivering two or nore advertising
messages and shall not rotate so rapidly as
to cause distraction to a notori st.

* * %

(14) “Nonconform ng sign” means a sign which
was |lawfully erected but which does not
conply with the | and use, setback, size,

spaci ng, and |lighting provisions of state or

| ocal law, rule, regulation, or ordinance
passed at a |later date or a sign which was
lawfully erected but which later fails to
conply with state or local law, rule,



regul ation, or ordinance due to changed
condi ti ons.

5. Both Petitioners asserted standi ng based on each being a
Fl ori da taxpayer, a user of Florida' s highways and each havi ng an
i ntense personal interest in the beauty of Florida s highways.
Bot h have engaged in nunerous social and political activities
related to the regul ati on of highway signs. Because of each
Petitioner’s interest, both were invited by either the Departnent
or the Governor to participate in the rul emaki ng process. None
of these characteristics affords a basis for standing in this
pr oceedi ng.

6. Neither Petitioner owns any outdoor advertising signs.
Nor do they own any | and upon which such signs are | ocated or
| and adj acent to or near enough to such signs as to permt the
conclusion that either Petitioner’s property rights m ght be
inpaired. Petitioners like all nmotorists in Florida, sinply
drive down roads on which these signs may be | ocated. Neither
Petitioner is significantly inpacted by these proposed rul es or
i npacted differently than the general population. In short,
neither Petitioner has denonstrated facts sufficient to confer
standing on themin this proceedi ng.

CONCLUSI ONS OF LAW

7. The Division of Admnistrative Hearings has jurisdiction
over this subject matter of and the parties to this proceeding.

Section 120.54, Florida Statutes.



8. In order to have standing to challenge a proposed rule a
Petitioner nust establish he or she will suffer a real and
sufficiently inmediate injury in fact and/or that the
Petitioner’'s alleged interest is arguably within the zone of

interest to be regulated by the proposed rules. Ward v. Board of

the Internal |nprovenent Trust Fund, 651 So. 2d 1236 (Fla. 4th

DCA 1995); and Tel evi sual Communi cations, Inc. v. Florida

Departnent of Labor and Enpl oynent, 667 So. 2d 372 (Fla. 1lst DCA

1995).

9. In this case the proposed rules deal with the manner of
changi ng sign facings so that such signs do not cause a
distraction to notorists and the repair of nonconform ng signs.
Petitioner’s specul ati on about hi ghway safety was nothing nore
than that of the general public’s specul ation about such
subjects. Mre inportantly, such speculation on the possibility
of injurious highway events is too renote to denonstrate a
sufficiently inmediate injury in fact or that either party has a
sufficiently real interest which falls within the zone of

interest regulated by the proposed rule. Aneristeel Corp. v.

Clark, 691 So. 2d 473 (Fla. 1973); State Board of Optonetry v.

Fl ori da Soci ety of Ophthal nol ogy, 538 So. 2d 878 (Fla. 1st DCA

1988): and Fl orida Departnent of O fender Rehabilitation v.

Jerry, 353 So. 2d 1230 (Fla. 1st DCA 1978).
10. The record in this case denonstrates that neither

Petitioner's interest in outdoor advertising signs is



significantly different fromthe interests of the general

popul ation. Simlarly, neither Petitioner denonstrated any
sufficiently inmediate i npact on themdifferent fromthe general
popul ation. Moreover, the record does not show that the
invitation by the Departnment or the Governor to Petitioners to
participate in the devel opnment of these rules was in recognition
of any legally significant status on their part. The invitation
does not lead to the conclusion that either Petitioner is
substantially affected for purposes of standing. Therefore the
Petitions filed by Hlliard and Jonson should be dism ssed.

ORDER

Based upon the findings of fact and conclusions of law, it

ORDERED:
That the Petitions are DI SM SSED
DONE AND ORDERED this 3rd day of April, 1998, in

Tal | ahassee, Leon County, Florida.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 3rd day of April, 1998.



COPI ES FURNI SHED

WIlliamD. Brinton, Esquire
Allen, Brinton and Si mmons, P.A
Suite 3200

One | ndependent Drive
Jacksonville, Florida 32202-5026

Linda C. Ingham Esquire

Mar ks, Gray, Conroy and G bbs
Post O fice Box 447
Jacksonville, Florida 32201

Gerald S. Livingston, Esquire
Gerald S. Livingston, P.A
Post O fice Box 2151

Ol ando, Florida 32802

Paul Sexton, Esquire

Depart ment of Transportation
Mail Station 58

Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, Florida 32399-0458

Thomas F. Barry, Secretary
Depart ment of Transportation
Mail Station 58

Haydon Burns Buil di ng

Tal | ahassee, Florida 32399-0450
Panel a Leslie, General Counsel
Depart ment of Transportation
Mail Station 58

Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, Florida 32399-0450

Carroll Webb, Executive Director

Joint Adm nistrative Procedure Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z C oud, Chief

Bureau of Adm nistrative Code
The Elliott Building

Tal | ahassee, Florida 32399-0250
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NOTI CE OF RI GHT TO APPEAL

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
the notice of appeal with the Agency Cerk of the D vision of
Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be revi ewed.
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